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INTRODUCTION

The onrush of information technologies, resources, products and services has led
to the active development of information law and information legislation in many
countries of the world. The challenging nature of information law and information
legislation places high demands on rule-making under the formation and
development of the information society. This requires joining the efforts of public
authorities, civil society institutions and domestic scientific community to take on the
important task of developing special rules and regulatory legal acts that would be
adapted to the relevant international legal standards in the context of the information
society development.

Understanding the importance of the theoretical and legal, and methodological
bases for the adaptation of the Ukrainian information legislation to the international
legal standards, the legal scientific community has begun to make the required
scientific inquiry. The pressing issues on adaptation of the national information
legislation to the international legal standards have been studied only since the end of
the 20th — beginning of the 21st century. These issues, primarily in the context of
Ukraine’s European integration, have beenconsidered by V. M.Bryzhko, R.
V.Voitovych, A. S.Haverdovskyi, Ye. V.Horian, V. A.Zalizniak, Yu. M.Kobzar, L.
T.Komzhuik, = N.  M.Parkhomenko,S.M.Ratushnyi, O.  V.Stoetskyi, N.
V.Sukhutska,Yu. V.Trach, Yu. S.Shemchuzhenko and other scientists.

At the same time, the lack of theoretical insightsand the availability of a number
of challenges in the practice of rule-making and law enforcement make the study of
the problems of adapting the national information legislation to the international legal
standards in the context of the development of the information society and global

information space actual.



Substantiating the relevance of the proposed research, we consider it appropriate
to recall that the main factors that affect the need to adapt the Ukrainian information
legislation to the international legal standards, include, in particular, the integration
processes, the emergence and development of which are associated with the creation
of “such form of social development as global integration”.'In turn, among the main
types of global integration processes, the leading role belongs to the organizational,
legal and information integration, since“it is the information that is now the decisive
factor,which determines the development of technology and tools as a whole. The use
of material and energy resources to support the life and development of society is
impossible without information™”.Itisunavoidably obviousthatUkrainehas incentive to
become acoherentpartoftheglobalinformationsociety, which, infact, includes: 1)
global“informationeconomy”’andadvancede-commercesystems; 2)
commonglobalinformationspace; 3) globalinformationinfrastructure; 4)
globalregulatorysystem’”.

In addition, it will be recalled thatimplementing on a staged basis the objectives
of the strategy for the integration of the global information society, one of the
components of which is the harmonization and interaction of national legal systems
and, accordingly, the system of legislation (including information), Ukraine has
participated in both stages of the World Summit on the Information Society, which
has resulted in the adoption of the Geneva Declaration of Principles, Geneva Plan of
Action, Tunis Commitment, and Tunis Agenda for the Information
Society.*Accordingtotherequirementsofthesedocuments,a
draftDecreeofthePresidentofUkraine*“OntheStrategyofthe

InformationSocietyDevelopment inUkraine”wassubmit for
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considerationtotheCabinetofMinistersofUkraine (hereinafter — the CMU) inAugust
2012, and then approvedbytheOrdinance of the Cabinet of Ministers ofUkraineNo.
386 dated May 15, 2013.°

It should be noted that the international organizations such as the United
Nations, the United Nations Educational, Scientific and Cultural Organization, the
Council of Europe and the European Union and others are at the forefront of the
development of the global information

society.’Itisobviousthattheinteractionwiththeleadersoftheglobalinformationsocietyreq

uiresof Ukrainethe consideration
ofthesetrendsintheformationandimplementationofpublicpolicy, including,
inparticular, theneedtoadaptthe nationalinformationlegislationtothe
internationallegalstandards, which, incidentally, isanindispensable

prerequisiteforthedevelopmentofUkraineasan actor of the internationallegalrelations

as well.

[. CONCEPTUAL FRAMEWORK OF INTEGRATION PROCESSES,
INTERACTION OF THE RULES OF INTERNATIONAL AND NATIONAL LAW
AND THEIR APPLICATION

Based on the results of the research conducted by the authors’, we find it
possibleto focus on understanding the general problems of the relationship between
international and domestic law, the peculiarities of the application of international legal
rules, as well as approaches to their solution. We believe that this will help to draw the
attention of the scientific community to the clarification of the critical factors affecting
the state of adaptation, in particular, the adaptation ofinformation legislation. First of all,

we draw attention to the fact that in the first half of the twentieth century the two main
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conceptual positions on understanding the problem of the relationship of international
and domestic law: dualistic and monistic (have two approaches)were formed in the legal
doctrine.

It should be noted that as of today the representatives of both concepts — monistic
and dualistic — have actually formed a common position on understanding the problem
of the relationship of international and domestic law — these are two different, but
closely interacting with each other “legal constructions”. We cannotbut agree fully with
the conclusion made by the representatives of both concepts. Thus, in order to determine
the scientific and theoretical basis for the adaptation of the information legislation of
Ukraine to the international legal standards, it is essential first of all to understand and
clarify the features of the interaction of the rules of international and national law, the
content of which is currently expressed in the concepts of “moderate” monism and
dualism (rules out the idea of the primacy of the international over national law, or, on
the contrary, there emerges a need to develop new approaches to the qualitative
interaction between these “legal constructions”).

The paper argues for the position that the solution to the problem of interaction
ofthe international and domestic law, in addition to solution strictly at the conceptual
level, requiresaddressing the second important scientific problemrelated to the
application of the rules of international law. In this regard, we have analyzed the
main provisions of the theory of transformation and implementation as a scientific
and theoretical basis for solving the problem of the application of the rules of
international law, in particular, information.®

The studies have shown that today the representatives from academia aremore
broadly sympathetic to the provisions of the theory of implementation since in the
conceptual and substantive terms it describes the mechanism of the application of
international legal rules in the field of internal relations more accurately than the
theory of transformation. Transformation is considered only as one of the ways of

implementation.
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Thus, the study of the fundamental problems, firstly, the relationship of the
international and domestic law, in particular, information law and, secondly, the
application of international law (including information) rules in the field of internal
relations, has resulted in the identification and clarification of the features of the
concepts of monism and dualism (during the study of the first problem) and the
theory of transformation and implementation (during the study of the second
problem). Having realized the features of interaction between the rules of national
and international information law, the authors suggest a hypothesis that the
adaptation of the Ukrainian information legislation to the international legal standards
is covered by the provisions of the theory of implementation and its methods.

In addition, taking into account the conclusions made by I. I. Lukashuk.’the
paper suggests that the adaptation of the Ukrainian information legislation to the
international legal standards in the context of the information society should be
understood as a systematic process of bringing the information legislation in line with
the international legal standards, which is provided by a number of law-making, law
enforcement, organizational and control measures to ensure Ukraine’s fulfilling its
obligations towards the integration of the global information society in accordance
with international legal standards. Moreover, given the findings of V.V.
Gavrilova'’there is a need to realize clearly that it is possible to talk about the process
of adaptation of both the Ukrainian information legislation, and the information
legislation which is applied in Ukraine.

At the same time, the study of conceptual framework has enabled to realize the
following. All the scientific and practical issues related to the application of
international law in the field of internal relations are studied within the framework of
the two theories, the essence of which is manifested in the meaning and features of
the concepts “transformation” and “implementation” and, accordingly, is covered by
the content of these concepts. In other words, we believe that introducing any other

concepts into scientific discourse, it is essential to take into account their relationship
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with the concepts “transformation” and “implementation”. In light of the fact
thattoday the scientific position of supporters of a broad understanding of the concept
“implementation” (according to which “transformation” is just only one way of
implementation) dominates, it would be more exactlyto talk about one basic concept,
namely, the concept “implementation”. By the way, we should recall that the content
of the concept “implementation” (in a broad sense) involves: 1) the process of
transposition of statutory instruments, including the creation of the procedures for
their implementation; 2) the interpretation of the rules of law; 3) the practice of the
application ofthe rules of law; 4) ensuring the compliance with and enforcement of
the rules of law by state government bodies'".

The paper argues for the position that according to which, with the exception of
the concepts “adaptation”, “harmonization” and “unification”, which, in our opinion,
should be considered as the stages of implementation, all other concepts have the
form of either the means of implementation of the rules of law or as their synonyms.
Accordingly, “adaptation”is the first stage of implementation of the rules of law,
“harmonization”is the second stage, and “unification”is the third stage. Thus, the
conceptual framework should be based around the content of the basic concept
“implementation”, its methods and stages. In this regard, it is proposed to be more
attentive when using the conceptual framework and notto confuse the methods and
stages.

We believe that understanding the information legislation as the complex
legislation which is created mainly by the interbranch institutes of legislationcontinues to
grow in importance. Against the background of the rapid development of the
information society in Ukraine and  across the globe, the development and
interpretation of the concept of international information and legal standards are of
particular relevance. It is our belief that these standards should be considered as priority

over potential legal sources of the information law of Ukraine. We believe that the
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generalizing position on the definition of the concept “international legal standards”
is as follows: these are international legal rules and principles that enshrine the
standardized rules of conduct for international law subjects in certain areas of inter-
state cooperation. In other words, the standards specify certain minimum
requirements to be complied with by all states. It is proved that in the context of the
increasing role of international legal rules and principles,in the regulation of certain
domestic processes (in particular, information)it is advisable to use a broad
interpretation of the concept “international legal standards”, according to which a list
of subjects, in respect of which the standardized rules of conductare enshrined, is
extended. These subjects are not only states but also other subjects of the national
law."”The priority of the study of international information and legal standards
developed by the UN, UNESCO, the Council of Europe and the European Union has
been proved.

In our opinion, the process of adaptation of the Ukrainian information legislation
to the international legal standards underthe information societydevelopment shall
take into account the compliance of these international standards withthe present-day
conditions of the information society development. This assumption is based on
understanding the rapid development of modern social processes, which are
obviously ahead of the current state of their legal regulation.

At the same time, within the scope of this work the authors maintain the
following position on the features of international information law: a) the
international essence of information law is primarily derived from the peculiarities of
the existence of knowledge societies, which provide for international cooperation;'’b)
the categories of international information law reflect the new concept of joint
production and use of legal knowledge;'“c) the international information law is a

complex branch, which is formed in the depths of international public and
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international private law, in which the international public relations regarding
information, information technologies, information activities are structured;'’d) the
international information law is a source of the development of national information
law, and consequently, information legislation.

I FEATURES OF THE INTERACTION OF THE RULES OF UKRAINIAN
INFORMATION LAW AND INTERNATIONAL INFORMATION LAW FROM
THE STANDPOINT OF SYSTEM APPROACH

We believe that the solution to the scientific problem regardingthe adaptation of
the Ukrainian information legislation to the international legal standards under the
development of information society (namely, the formation of the global information
society) requires the cooperation of various scientific schools and their
representatives. It is clear that it is impossible to cover all aspects of this problem in
one work.

Revealing the features of interaction between the rules of national information
and international information law, we consider it appropriate to emphasize that the
application of the rules of international information law is actually studied from the
position of the so-called regulatory legal approach. However, within the framework
of this approach, studying the relationship between the system of international law
and the system of domestic (national) law, the issues on the interaction of national
legal systems are out of view. Giving his opinion on the above mentioned, V. V.
Gavrilov points out that “other important phenomena of legal reality, without which
the effective implementation of legal rules is impossible, keep out of the eye of
scientists or are considered by them in isolation from each other. This circumstance
contributes to the unjustified simplification and distortion both at the doctrinal and
practical levels, the ideas of the nature and content of the mechanism of the

interaction of national and international legal rules and, as a consequence, may lead
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to serious errors of legal and political nature in the activities of a significant number
of bodies and organizations at various levels”'°.

We believe that the conclusion of V. V. Gavrilov, as well as the existing
limitations of the normativistapproach, requires the search for and processing of other
approaches, for example, a systematic one. We will make it clear thatit is from these
positions that the features of the relationship between national information and
international information law should be studied. It is a systemic vision that requires
studying these processes from a broader point of view: moving beyond the interaction
of international information and national information law and considering these
issues as components of a general issue — the interaction of national legal systems.

At the same time, we believe that the study of the features of interaction
between national legal systems should be preceded by a clear understanding of the
concept “national legal system” or “legal system”. First of all, it is essential to realize
the existence of different scientific positions regarding the concept “legal system”
and its structure. Among other things, our attention is drawn to the position of V. D.
Perevalov, who proposes to allocate five levels in the structure of the legal system
with the appropriate elemental composition: 1) subjective and essential (subjects of
law); 2) intellectual and psychological (legal consciousness); 3) regulatory (rules of
law); 4) organizational and activity-related (relations, activities);5) social and
regulatory (legal order, law enforcement, legal culture).'’In our opinion, there is a
positive tendency of the author to apply a systematic approach to the analysis of legal
phenomena, in particular, the concept “legal system”. However, there are other points
of view regarding the understanding of the concept “legal system” and its structure.

For example, proceeding from the needto clarify the distinctive features of the
“system element”, L. A. Lutsproposes to take into account the fact that “each element

is a carrier of minimum attribute properties of the system and does not contain those
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»!¥ Placing special emphasis on these

that store the substantial qualities of a whole
properties of the system, the author stresses the need to distinguishthe properties that
are unchanged and basic. The scientist further focuses on the existence of the two
main groups of system properties of the legal system of society: 1) functional

properties due to the social nature of this system; 2) system-wide properties

characterizing the specifics and peculiarities of any legal
system.'’Continuingthestudy, theauthorpointsout
thatnotalllegalphenomenamaybeelementsofthelegalsystem, andunconditional

“actual”’elementsofthelegalsystemarethesubjectsoflaw  (individualsandlegalentities,
thestate, socialcommunities).*’

In fact, the comments of L. A. Lutson the challenging definition of the role of a
man, his rights and interests of the “center” of the legal system, in connection with
modern democratic processes, are no less important. In other words, applying a

4

systematic approach, L. A. Luts confidently argues her idea: “...if legal reality is
analyzed on the basis of a systematic approach, anysubject of law or any other
components may notclaim the center stage. After all, this can lead to the violation of
the laws of development of the legal system (in which all the elements are placed
according to certain “system” laws and are equivalent). All the other components
(meaning the functional and regulatory part — the position of L. A. Luts) perform the
functions aimed at the existence of the system as a whole.”' The importance of this
conclusion, among other things, involvesthe observational demonstration of the
“possibilities” of applying a systematic approach to the analysis of any legal

phenomena, enables to clearly and reasonably outline the scientific position.

Wecertainly agree with the author on this issue.
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On the basis of the conducted research, L. A. Luts comes to the conclusion
about the structure of legal system, which, in her opinion, has three parts. The first
part is institutional (subjects of law); the second part is functional (a set of
relationships between subjects of law, which are objectified through the activities of
subjects (in most cases) into legal relations”;**the third part isregulatory (a set of
regulatory legal means (regulators), which are intermediaries in the emergence and
existence of relationships between subjects). L. A. Lutsemphasizesthat “the
organization of the legal system structure is the result of the interaction of these parts,
in which case the main system-forming connections are formed only by the subjects
of law (because they are the system elements)”.However, we believe that the use of
the construction “organization of the legal system structure” is not entirely correct, as
for this there is such concept as “system”which means a set ofthe system elements
(the system structure) and the relationship between its elements.

In our opinion, the deeper insight intothe concept “legal system” is greatly
facilitated by the realization that “a model of the interaction of subjects of law (form
of future legal relations), which is enshrined in a legal rule and perpetuates itselfad
extra through a certain source (external form of law), is created within the legal
system operating in a sustained fashion. This rule is a mediator in the emergence of
legal relations”.**Thus, L. A. Luts emphasizes that“the institutional and functional
parts closely interact with the regulatory part of the legal system, which ensures the
emergence of links between the subjects of law”.*In other words,

theauthorsuggestsamodelofoperationofthelegalsystemasaunityofthe

threeinteractingcomponents — institutional, functionalandregulatory parts.
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It should be noted that the conclusions, obtained by L. A. Luz thanks to the
application of a systematic approach, are very important and help the author to take a
strong position as opposed to other scientists, who, among other things, conditionally
consider the“central core” of the legal system or constitution of the state,*®orthe state
itself,”’or the law as a regulatory framework of the legal system.**In our opinion, the
approach of L. A. Luts, in contrast to the above scientific approaches to the
understanding of the concept “legal system”, enables to speak in terms of simple and
clear categories (for example, elements of the system structure). This approach is
supported in our work as well.

Thus, the study proves the following. Based on the conclusions made by L. A.
Luts, it is advisable to study the legal system as a system,consistingof the three
components — institutional, functional and regulatory. It is obvious that any changes
in each of these parts affect each part separately, the relationship between them and
the state and development of the legal system as a whole. However, it should be
understood that it is essential to study each part separately as a “conditionally
independent” system. We believe that this will help obtain significant scientific
results, including in the field of adaptation of the Ukrainian information legislation to
the international legal standards while focusing on the study of each part.

For example, the institutional part of the legal system is represented by the
subjects of law (including the subjects of information law)and,at the same time,the
elements of the legal system structure. The functional part of the legal system is the
relationship between the subjects of law (in particular, the subjects of information
law) thatis a prerequisite for consistency. Hence, there ispredictably the conclusion
ofthe role of relations in the legal (as well as in any other)system, the main place
among which is given to the so-called “cause-and-effect and functional relations”,

according to L. A. Luts.”’In their essence these relations are the social relations,
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which, thanks to legal regulation, may turn into legal relations (for example,
information legal relations). In other words, legal relations are the relations between
the subjects of law in the legal system. We emphasize that a deep insight into the
nature and characteristics of these relations between the subjects of law (in particular,
information) that undoubtedly affects the general state of the legal system (in
particular, law and order and, in this regard, the level of the information
societydevelopment) requires a separate fundamental study. It is seen that such study
should take into account two aspects: first, these relations are social; second, they are
legal relations. In our opinion, scientific novelty may involve the development of a
new approach: these relations may be studied separately — as genetic, substantive and
functional.”

The definition of the role and place of the regulatory part of the legal system
will not be complete without a clear understanding that the legal system is a general
system, which, according to other criteria, includes both the system of law and the
system of legislation (the components of which are the information legislation). It is
seen that the system of legislation is a regulatory part of the legal system. At the same
time, the system of legislation of Ukraine appears to be a super-system for the system
of information legislation of the country. In view of this, the process of adaptation of
the information legislation of Ukraine should be fully covered by the process of
adaptation of the super-system— the system of legislation of the country. In addition,
the system of legislation of Ukraine and the process of its adaptation to the generally
recognized international legal standards is fully covered by an even larger supra-
system— the national legal system, which includes the system of legislation (together
with the system of law) as a component.

Thus, the information legislation of Ukraine as a component of the regulatory
part of the legal system also affects the state of the legal system as a whole. That is,

the adaptation of the information legislation of Ukraine to the international legal
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standards should be studied taking into account the obtained findings: on the one
hand, it affects the state of the information legislation and the regulatory part of the
legal system, on the other — the legal system can affect the state of adaptation of the
information legislation to the international legal standards, , in which case changes
may be made not only in the regulatory part, but also in the other two — institutional
and functional.

At the same time, studying the issue of the adaptation of the information
legislation to the international legal standards, first of all, it is necessary to understand
the general trends inthe interaction of national legal systems and the relationship
between the rules of national information and international information law. That is,
the process of adaptation of the information legislation to the international legal
standards should be studied based on the positions of a systematic approach. That is
why in the future we propose to focus on the issues of the interaction of national legal
systems and to understand the features of adaptation of the Ukrainian information
legislation to the international legal standards that arise in the application of a
systematic approach. This requires, in our view, the analysis of different scientific
positions.

For example, G. I. Tunkin notes that “self-sufficiency and independence of legal

3! Proceedingfromthefactthatthe

systems do not exclude the interaction between them
nationallegalsystems, whichbytheirnatureappeartobeopensystems, areinthe
activeinteraction,  whichismanifestedprimarilyatthelevelofelementsofthesesystems,
and L. L. Lukashuknotesthatthisinteraction“isverymultifaceted, and
extendstoalmostallelementsofthesystem -

32 1t is evident that constructive is I. I.

fromlegalconsciousnesstolawenforcement
Lukashuk’sdrawing attention to the need for a systematic vision of the interaction of
national legal systems, however, he does not determine the elements and structure of
the legal system. Developing the idea, the author notes that this interaction (between

national legal systems) has certain limitations, since national legal systems usually
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maintain a high level of self-organization and historically develop, complicating their
structure.”

Summarizing the existing approaches to the interaction of national legal
systems, we consider it appropriate to emphasize that most scientists call the process
of their rapprochement the main form of interaction, while giving different meaning
to this concept, for example: 1) “globalization of law” (M. N. Marchenko);** 2)
“internationalization of law” (I. I. Lukashuk);> 3) “legal integration” (S. V.
Bakhin);* 4) “legal convergence” (S. S.
Alekseev).”’Ourpositionisbasedonthefactthatfirstofallweshouldfocusontheprovisionsp
roposedbytheconcept“legal convergence”.

I LEGAL CONVERGENCE: CONTENT, METHODS, CONNECTION
WITH ADAPTATION OF THE UKRAINIAN INFORMATIONAL LEGISLATION
TO THE INTERNATIONAL INFORMATION LEGISLATION

It should be noted that in the theory of law*“legal convergence” is understood
both in a broad sense (the development of legal systems in one direction) and in a
narrow sense (as a process and result of the interaction of national law —
“interconsistency of individual elements of legal systems”.*For example, O. D.
Tretiakova suggests that“legal convergence” (synonymousconcept) be understood as
“the process of interaction of elements within the system of law, law and other
regulators of relations in society, as well as legal systems of different states,
characterized by convergence, increase in the number of links between the elements

of objects which converge, and a certain degree of consistency of the impact of these

33J'[yKamyK . N.T'nobanu3anms, TocyaapcTBo, mpaso, XXI sex. M. 2000. C.35

*Mapuenko M. H. Tocyaapctso u mpaso B yenoBuaxriodammsamun. M. : [Ipocmexr, 2011, C.271

3 JIykamyk U. M. Mexayraponsoe npaBo. O6mmasdacTs: yae. [ cTy/. opui.(ak. i By30B. 3-¢ U31., epepad. i 011
M.: BonrepcKmysep, 2007. C.260

Baxun C. B. COTpyIHHYECTBOrOCYJapCcTB MO COMMKEHMIOHAIIMOHATLHBIXIPABOBBIX CHCTEM: YHH(HKAILMS |
rapMOHU3AIUs TpaBa: quc.... I-pa opui. Hayk: 12.00.10 / CI16. 2003. C.21

T Anexcees C. C. IIpaBo Ha mOpore HOBOTO ThICSUENETHs: HEKOTOPHIETCHICHIIMH MUPOBOTO TPABOBOTO PA3BHTHS —
HaJeXJa 1 ipama coBpeMeHHol enoxu.M., 2000. C.225

*Isakun C. B. Bo3/ieiicTBHENPOLECCaKOHBEPTeHIIMHHAIIHOHATLHBIXIIPABOBBIX CHCTEM Ha PAa3BUTHE3aKOHONATENbCTRA
u IIPaBONPUMEHEHUS B Poccuiickoii®enepauun (MeXTyHapOJHO-TIPaBOBOM acIIeKT).
AKTyaJbHBIETIPOOJIEMBICOBEPIIEHCTBOBAHUA3aKOHOAATENBCTBA M MPABOIIPUMEHEHHS: MaTepuaibl MeXIyHap.Hay4H.-
npakT. kKoHQ. (r.Yda, 21 despans 2011 r.): B 3 u. Vda: EBpazuiickuiiHayqHO-HNCCIIEI0BATEIBCKUHUHCTUTYT IIPO0IEM
npasa,2011. Y. III. MexxyHapoIHO-IIpaBOBEIE U YTOJIOBHO-TIPaBoBbIEIPoOIeMbl.C. 69—72.



elements on public relations”.”’In other words, the author combines both approaches
(narrow and wide) in one definition. Based on the goal of our current study (the
processes of interaction of national legal systems), legal convergence will be
understood in a broad sense. We believe that it will also be useful to realize the
existence of certain limitations or boundaries of legal convergence, that is, the scope
(sphere) of legal convergence, which ‘“characterizes the scale and boundaries of
interaction of legal regulations, legal systems and other legal objects, within which
the legal objects that converge, remain relatively independent, without acquiring a
new quality due to the redundancy of their convergence”.*’

In our opinion, it is interesting, from the scientific point of view, that legal
convergence, as noted by O. D. Tretiakova, is aimed at obtaining a certain result — the
achievement of “coherence of law” understood as “a sufficiently high degree of
consistency and coherence of the elements within the system of law and other
regulators of relations in society, as well as the legal systems of various

s 41

states”.” ThisopinionissharedbyS. V. Shvakin, whonotesthat“regardlessofthemeaning

of the conceptofconvergence, theultimategoalofthisprocessshouldbe“coherence”™**—
from the Latinword “coherens”, that is, “something that correlates”. However, it is
essential to realize that the achievement of “coherence” is possible only if*‘the results
of regulation of the same-typerelations in the national legal systems that converge,
are similar or different insignificantly”.*Itisimportanttounderstandthat, infact,
“theformsoflawimplementation (forexample, lawenforcement)

andtheformsofexpressionofobjectivelaw (legislation) shouldbecoherent™.**
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We consider it appropriate to focus on the need for a systematic vision of the
process of convergence of national legal systems. In our opinion, the preliminary
conclusion should be taken into account when adapting the information legislation (as
part of the legislative systemof Ukraine), in particular, to the international legal
standards. That is, coherent should be not only the forms of law — information
legislation (national and international), but also the forms of law implementation
(national information and international information law) — for example, law
enforcement.

In our opinion, this approach to the adaptation of information legislation enables
to more accurately and thoroughly analyze the relevant “direct and reverse” links
between the information legislation of Ukraine and the international information and
legal standards. In addition, it requires a new comprehensive study, since the analysis
of the interaction of not only information legislation (national and international), but
also, for example, law enforcement is impossible without considering the mechanism
of legal regulation of information relations, as law enforcement is one of the stages of
the information and legal regulationmechanism.

We also believe that the understanding of the concept “legal convergence”will
be significantly enhanced bythe awareness of its methods, which are divided into the
two main groups. Thus, the first group includes the methods based on the general
impact on a person and social relations. These are the methods of voluntary legal
convergence (legal acculturation) and forced convergence (legal expansion). The
second group of methods includes the special methods of legal convergence: 1) the
method of harmonization (expressed in bilateral or multilateral harmonization of the
requirements of legal regulations); 2) the method of synchronization (unilateral
mutual correction of converging legal elements); 3) the method of complementarity
(the implementation of legal convergence based on the back-to-back(mirror)
differences on the “key-lock”principle); 4) the method of joining the converging

elements without their being changed; 5) the method of absorption of one legal
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element by another, but the features of the absorbed element remain in the absorbing
element.” Theanalysisofthegivenmethodsoflegalconvergenceenables
toconcludethatthestudyoftheadaptationoftheUkrainianinformationlegislationtotheinter
nationallegalstandardsmadeinthework*°has been carried out within the framework of
special methods of legal convergence.

We consider it expedient to emphasize that the objective of legal convergence is
to achieve the expected legally significant results (intermediate goals of legal
convergence). At the same time, the process of
theadaptationoftheUkrainianinformationlegislationtotheinternationallegalstandards,
based on the logic of the previous study, should be fully covered by the objectives of
legal convergence of the national legal system, since the information legislation is a
branch of the legislation of Ukraine, which appears as a subsystem of the national
legal system (namely, its regulatory part).

In addition, it should be borne in mind that legal convergence is possible only if
the international components of each national legal system interact, that is, interact
based on the rules of international law. In this regard, we consider it appropriate to
recall the features of interaction between the rules of international law and the rules
of the national system of law. We emphasize that it is due to the international
interaction of national legal systems that “the processes of legal unification,
transformation and implementation of the rules of international law into national
(domestic) legislationis initiated”.* Thatis, internationallaw,
beingintheprocessofinteractionwithdomesticlaw,

promotesthe“interpenetrationofelementsofnationallegalsystems,

BTperssxosa O. JI. TlonstuenpaBoBoiikonseprenmun. «UepHbieabIpb» B Poccuiickom3akonoaarenbeTse. 2008, Ne

3. C.39-42.
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aswellasdirectlyaffectstheprocessoftheirconvergenceandtheemergenceofrelationships
”.48

Developing the idea, S. V.Shvakin comes to the conclusion that the international
interaction of national legal systems covers not only the elements of these systems,
but also the functions, goals and objectives of these
systems. * Thisconclusionisveryimportantforourstudysinceitfocusesontheneedtounders
tandthatintheprocessofadaptationoftheUkrainian informationlegislation
(aspartofitslegislation, andatthesametime, thenationallegalsystem) to
theinternationallegalstandardsone
shouldtakeintoaccountnotonlythefeaturesoftheinteractionofelementsorcomponentsoft
helegalsystem, butalsothefunctions, goalsandobjectivesofeachnationallegalsystem.

The validation ofthis conclusion is also the views of N. V. Shcherbakov, E. G.
Lukianov, Ye. V. Skurko, who emphasize that “humanity is on the verge of creating a
new model of law — the global legal system”,bearing in mind that the processes of
unification, harmonization, reception, transformation, implementation of legal rules
result in the internationalization and globalization of law as a whole.

Thus, legal convergence requires studying the interaction of national legal
systems “through the lens” of the rules of international law. However, the existence
of complex national or, in other words, interstate legal systems should also be taken
into account. The Council of Europe and the European Union are the examples of
interstate legal systems.

As a result of the study of the meaning of the concept “legal convergence” and
its relationship with the adaptation process, the following conclusion is obtained: the

adaptation of information legislation to the international legal standards should be
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further considered from a systemic perspective as: firstly, the interaction of national
legal systems (taking into account the structure of these systems, i.e. elements and
links between them); secondly, the requirements of legal convergence should be
taken into account, namely, the need to consider the interaction: 1) the forms of law —
legislation and forms of the implementation of law —for example, law enforcement; 2)
the functions, goals and objectives of national legal systems; thirdly, the specifics of
the interaction of the national legal system with interstate legal systems.

Taking into account the conclusions made, we propose to identify and study the
main objectivesto be sought in the field of adaptation of the Ukrainian information
legislation to the international legal standards.

In this regard, we consider it appropriate to note that legal standards should be
distinguished from legal arrangements, the means and methods of legal integration,
which occupy a separate place in the process of adaptation, in particular, of the
information legislation to the international legal standards. Given some uncertainty in
the understanding of the meaning of the concept “legal integration”, we believe that it
is more appropriate to talk about “legal convergence”, the nature and features of the
meaning of which have been studied above. If in the future we need to use the
concept “legal integration”, or quote the words of the author, or convey the
meaningof his scientific position, we consider it possible to talk about “legal
convergence’.

It is possible to understand the role of the above-mentioned legal arrangements,
methods and means due to the corresponding thesis of L.A. Luts regarding their
separate place in the process of adaptation. By the way, studying the issues of
interaction of the national legal system, the scientist notes that “unlike the legal
mechanism of the Council of Europe, the legal mechanism of the European Union is
prevailed not by legal standards, but directly bythe measures and methods of legal
integration, through which uniform rules and norms of behavior of subjects in

relevant fields are formed that determines the priority of the EU law over the national



law and the direct effect of the EU legal acts”.’'In our opinion, the special difference

between legal standards and measures and methods of legal integration is not seen in
this definition, since the purpose of legal standards is also to form “uniform rules and
norms of behavior of subjects in the relevant fields”. We can only assume that the
legal standards set more precise requirements for these rules and norms of behavior,
and have limitations in the fields of legal regulation and public relations, obviously,
by the degree of need for their regulation.

At the same time, we consider it appropriate to note that among the most
important measures of legal integration the following should be considered: 1) the
creation of democratic foundations of the society development, 2) the formation of a
state governed by the rule of law, 3) the implementation of reforms of the
institutional and regulatory parts of the legal system of society, 4) the formation of
legal consciousness of the population in accordance with the leading principles of the
European law. The above list enables to better understand the differences in the
meaningof legal integration measures and legal standards: in particular, measures
determine the direction and main tasks, the solution of which contributes to the legal
convergence of national legal systems.

As for the basic methods of legal integration, they, according to L. A. Luts,
appear to be “harmonization and unification of law and legislation, and, to a lesser
extent, the reception of law”.”**The harmonization of legislation” is “the process of
purposeful convergence of legal regulations through the elimination of contradictions
and the formation of minimum legal standards through the adoption of uniform legal
principles”>.The
unificationoflegislationis*“‘theprocessofintroducingintothenationallegalsystemandimpl

ementingthesame (uniform) legalrules (legal regulations).>*

51JIyme JI. A. €BporeiichKi Mi>kJep KaBHI IPAaBOBI CUCTEMH Ta MPOOJIEMH iHTETrpallii 3 HUIMU IPaBOBOI CHCTEMH
VYxpainu (TeopernyHi acriektr): MoHorpadis. K.: IH-T nepxasu i npasa im. B. M. Kopenskoro HAH Ykpaiuau. 2003. C.
164

*Jlyup JI. A. €BpomeiichKi Mix/IepkaBHi IPaBOBi CHCTEMH Ta MPOGIEMH iHTerpalii 3 HUMH IPABOBOT CHCTEMH YKpaiHu
(TeopernuHi actiektH): MoHorpadis. K.: In-t nepxasu i nmpasa imM. B. M. Kopenskoro HAH Vkpainu. 2003. C.164
**JTyup JI. A. €Bporeiichki Mix/IepkaBHi IPaBOBi CHCTEMH Ta mpoGIeMH iHTerpallii 3 HUMH IPaBOBOi cucTeMu YKpaiHu
(TeopernuHi acriektH): MoHorpadis. K.: In-t nepxasu i nmpasa iM. B. M. Kopenskoro HAH Vkpainu. 2003. C.165
*JTykamyk U. W.I'noGanmsanus, rocyaaperso, npaso, XXI sex. M. 2000. C.44



At the same time, as noted by G. K. Dmitrieva, both harmonization and
unification are manifested in the legal forms, which are international treaties and
resolutions of international bodies and organizations. A special legal form, as the
author emphasizes, is a resolution, the adoption of which leads to the unification of
legislation. On the basis of the above, we can conclude that“harmonization involves
the convergence of law and legislation, the elimination of contradictions,
disagreements, and unification involves the implementation of the same (uniform)
rules. At the same time, uniform rules are enshrined in a legally binding form — a
treaty, and harmonization may be carried out by means of acts that are not legally
binding”.”Inthisregard,
takingintoaccountthepeculiarityofthelegalforceoftheuniformrules (theirbinding
nature), theneedforpreliminary, design and preparation,
andcomparativelegalresearchtofindtheoptimallegalformsofunificationofthe Ukrainian
informationlegislationundertheinformationsociety ~ development is of special
importance.

Based on the provisions of the National Program of Adaptation of the Ukrainian
Legislation to the EU Legislation”,®according to which the adaptation process is
formulated as ““ corresponding to the main ideas, a systematic, comprehensive process
of bringing the legislation in line withacquis communautaire and/or other
international legal rules and principles in order to fulfill the obligations assumed by
Ukraine on the way towardsits integration into the global information society and
ensuring the internal development of the national information society”, it is possible
to come to the conclusion abouta generalizing character of the definition of process of
adaptation of the legislation of Ukraine, in particular informationlegislation.

It is obvious that“a systematic, comprehensive process,which is consistent with
the main ideas and aimed atbringing legislation in line with acquis

communautaire” ,implies the need for the application of a system of legal methods,
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means and measures. However, based on the previous explanations, we believe that
further studies of the ‘“adaptation process” should be made from a systemic
perspective, that is, to imagine it as a system. In our view, the above system of legal
methods, means and measures referred is part of a new system —“adaptation process”.
It 1s also clear that rules and rules-principles of information law and measures of legal
convergenceshould find their “place” in this system. We emphasize that this is
another proposal to identify the areas of research on the process of adaptation of the

Ukrainian information legislation to the international legal standards.

CONCLUSIONS

Thus, the study conducted enables tocome to the following conclusions about
the directions of further research on the adaptation of the Ukrainian information
legislation to the international legal standards.

The first group of conclusions— it is proposed to introduce into scientific
circulation a new concept of interaction between international and national law,
which is called “integrative”, which, in our opinion, in its etymological content
reflects the current state of interaction between the rules of international information
and national information law, as well as to use it in further research on the adaptation
of the Ukrainian information legislation to the international legal standards.

It is proposed to further study the adaptation of the information legislation to the
international legal standards from a systemic perspective: firstly, as the interaction of
national legal systems (taking into account the structures of these systems, i.e.
elements and links between them); secondly, it is essential to take into account the
requirements of legal convergence, namely, the need for interaction: 1) the forms of
expression of objective law (international information and national information
legislation) and forms of the implementation of national information and international
information law (for example, law enforcement); 2) the functions, goals and
objectives of national legal systems; thirdly, it is appropriate to take into account the

features of the interaction of the national legal system with inter-state legal systems.



The second group of conclusions—the content and structure of the concept “legal
system” as a systemic unity of the three components (institutional, functional and
regulatory) and,by the other criterion, the systemic unity of the two components (the
system of law and the system of legislation) have been defined. The regulatory part is
a system of legislation. It is proposed to conduct further systematic research, in
particular, on the functional part of the legal system (connections between subjects of
law). These connections should be investigated separately — as genetic, subject and
functional. It is noted that the adaptation of the Ukrainian information legislation to
the international legal standards should be studied taking into account the findings
made: on the one hand, the adaptation affects the state of information legislation and
the regulatory part of the legal system, on the other — the legal system may affect the
state of adaptation of the Ukrainian information legislation to the international legal
standards, in which case changes may be made not only in the regulatory part, but
also in the other two parts — institutional and functional.

The third group of conclusions —the emphasis is placed on the feasibility of the
study of general theoretical issues of legal convergence that will help to obtain
appropriate systemic conclusions on the adaptation of the Ukrainian information
legislation to the international legal standards in the context of the information
society development. The purpose, objectives, methods and scope of legal
convergence of national legal systems have been clarified. The definition of the
concept “coherence of law” is given. It is emphasized that both forms of
implementation of national information and international information law (for
example, law enforcement), and forms of expression of objective law (national
information and international information legislation)should be coherent. It is proved
that the adaptation of the Ukrainian information legislation to the international legal
standards ismade in the framework of special methods of legal convergence.

The fourth group of conclusions —the main means, measures and methods of
legal convergence (integration) have been identified. Their interrelation with the
international legal standards is shown. The need forpreliminary, design and

preparation,



andcomparativelegalresearchtofindtheoptimallegalformsofunificationofthe Ukrainian
informationlegislationundertheinformationsociety development has been proved.

The fifth group of conclusions — it is shown that in further research, adaptation,
in particular information legislation, should be studied from a systemic perspective,
that is, as a system consisting of a set of legal means, methods, measures, rules,

principles and measures of legal convergence.

ABSTRACT

It is substantiated that under the integration of Ukraine into the European Union,
the European and global information society, there is a need to accelerate the
qualitative bringing of the Ukrainian informationlegislationin line with the
international information and legal standards. The conceptual apparatus of the
problem of interaction between the rules of the Ukrainian informationlegislationand
the rules of international information law is defined. It is established that the
scientific and theoretical basis for the adaptation of the Ukrainian
informationlegislationto the international information and legal standards are the
concepts of monism and dualism, as well as the theory of transformation and
implementation. The hypothesis that the adaptation of the Ukrainian
informationlegislation is covered by the provisions of the theory of implementation
and its methods has been tested. It is proved that it is advisable to study the
implementation process based on its broad understanding. The advantages of
studying the interaction between the rules of the Ukrainian informationlegislation and
international information law from the standpoint of a systematic approach have been
identified. The need to make the analysis of the specified interaction taking into
account the interaction of national legal systems is established. The necessity of
taking into account the systemic influence of the institutional and functional part of
the legal system is emphasized. The expediency of focusing on the concept, goals,
objectives, methods and scope of legal convergence of national legal systems has

been justified. It is found that the adaptation of the Ukrainian informationlegislation



to the international legal standards may be carried out within the framework of

special methods of legal convergence.
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